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appears to us to be apposite. It is unfortunate that l953 

the last mentioned case was not brought to the notice 0 . . ,, 
. • onimiasioner oJ 

of the High Court before the Judgment under appeal Income-tax, 

was delivered. West Bengal 

Dissent has been expressed in the judgment under 
appeal from the recent decision of the Bombay High 
Court in New Shorrock Spinning and 1l1 anuf acturing 
Co. Ltd. v. Commissioner of Income-tax, Bombay('). 
The facts of that case are entirely different from the 
facts of the case before us and that decision has no 
manner of application to the present case. It is, there­
fore, unnecessary for us to discuss or express any 
opinion as to whether the observations to be found in 
the judgment in that case are or are not well-founded. 

For reasons stated above, we accept this appeal and 
hold that the answer to the question referred by the 
Appellate Tribunal to the High Court should be in the 
negative. The respondent company must pay the 
costs of the appellant in this court as well as in the 
High Court. 

Appeal allowed. 
Agent for the appellant: G. H. Rajadhyaksha. 
Agent for the respondent: S. C. Banerjee. 

ALLAHABAD BANK LTD. 
v. 

COMMISSIONER OF INCOME-TAX, 
WEST BENGAL. 

[PATANJALI SASTRI C.J;, S.R. DAS, VIVIAN BOSE, 
GHULAM HASAN and BHAGWATI JJ.] 

Income-tax Act (XI of 1922). s. 10 (2) (xv)-Contribntion lo 
trust for payment of pension to employees-TVhether bitsiness expend­
iture-Payment of pension and amount thereof left to discretion of 
employer-No obligation on tr·nstees to pny pension-Validity of 
trust. 

(1) [1950] 18 I.T.R. 712; A.I.R. 1950 Born. 39L 

v. 
Messrs. 

J eewanlal Ltd. 

DasJ. 

1963 

Oct. 8, 
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1953 A banking company executed a deed whereby it purported to 
create a trust for the payment of pensions to the retiring members 

Allahabad Bank of its staff. A certain sum of money was made over to three per· 
Ltd. sons who were called trustees and the deed provided that the com-
v. pany may make further contributions to the fund. Under the terms 

Commissioner 0! of the deed, however, the company was not bound to pay any pen­
Income-tax, sion to any of the members of the staff, the payment itself and the 
West Bengal. amount vayable being entirely at the discretion of the company, 

and the co1npany hacl also the power to witbdra.v.' or modify any 
pension and to alter the rules relating to the granting of the pension 
at its will. In the accounting year the co1npany paid a further 
contribution of Rs. 2 lacs to the fund and clahned deduction of this 
amount under a. 10 (2) (xv) of the Income-tax Act as expenditure 
laid out wholly and exclusively !or the purposes of the business: 

Held, that, as the deed did not impose any obligation on the 
bank or the trustees to gr1:tnt any pension to any employee, and the 
pension, even if granted, could be withdrawn and even the i·ules 
could be completely altered at will by the company, no valid trust 
was created even though moneys had been transferred to the 
trustees, and the sum in question could not be said to have been 
spent for the purposes of the business and allowed as a deduction 
under s. 10 (2) (xv). 

Brown v. Higgs {32 E.R. 473) and B1'rrongh v. Philcox (41 
E.R. 299) distinguished. 

CIVIL APPELLATE JURISDICTION: Civil Appeal 
No. 161 of 1952. 

Appeal from the Judgment and Order dated the 18th 
May, 1951, of the High Court of Judicature at Calcutta 
(Chakravartti and Das Gupta JJ.) in its Special Juris­
diction (Income-tax) in Income-tax Reference No. 63 

, 

( 

of 1950. ,. 
N. 0. Chatterjee (S. N. Mukherjee, with him) for the 

appellant. 
0. K. Daphtary, Solicitor-General for India (G. N. 

Joshi, with him) for the respondent. 

1953. October 8. The Judgment of the Court was 
delivered by 

BHAGWATI J.-This is an appeal from the judgment 
and order of the High Court of Judicature at Calcutta 
on a reference made by the Income-tax Appellate 
Tribunal under Section 66(1) of the Indian Income­
tax Act (XI of 1922). 

,, 
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The appellant is a banking company carrying on 1963 

business at, among other places, Calcutta and Allahabad. Allahabad Bank 

On the 15th March, 1946, the appellant executed a deed Ltd. 
by which it purported to create a trust for the payment v. 

of pensions to the members of its staff. The deed Commissioner of 

declared that a pension fund had been constituted and Income-tax, 

established. It then recited that a sum of Rs. 2,00,000 West Bengal. 

had already been made over to three persons who were Bhagwati J. 

referred to as the "present trustees-" and proceeded to 
state that the fund would consist in the first instance 
of the said sum of Rs. 2,00,000, and that there would 
be added to it such further contributions that the bank 
might make from time to time, though it would not be 
bound to make such contributions. In the course of 
the accounting year 1946-47, the bank made a further 
payment of Rs. 2,00,000 to this fund. 

In its assessment for the assessment year 194 7 -48 
the appellant claimed deduction of that sum of 
Rs. 2,00,000 under section 10 (2) (xv) of the Act on the 
ground that it was an item of expenditure laid out or 
expended wholly and exclusively for the purposes of its 
business. The Income-tax Officer, the Appellate Assist­
ant Commissioner and the Income-tax Appellate Tri­
bunal rejected this claim of the appellant and tho 
Income-tax Appellate Tribunal at the instance of the 
appellant stated a case and referred for the consideration 
of the High Court the following question :-_ 

"Whether in the facts and circumstances of this 
case, the Income-tax Appellate Tribunal was right in 
disallowing Rs. 2,00,000 as a deduction under section 
10 (2) (xv) of the Indian Income-tax Act." 

The High Court answered the question in the affir­
mative and hence this appeal. 

Though several contentions were sought to be raised 
by the appellant as well as the Income-tax authorities 
before the High Court as arising from the question, 
the only contention which was canvassed before the 
High Court and was held to be determinative of the 
enquiry before it was whether the cleecl of tru~t qatcrl 
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!953 the 15th March, 1946, was valid. On the construction 
Allah~ Bank of the several provisions of the deed of trust the High 

Ltd. Court held :-
v. "I am of opinion that in view of these provisions 

Commissioner of of the trust deed coupled with the uncertainty as regards 
:"

0
7n;:·tax,

1 
the beneficiaries and the absence of any obligation to 

ea enga · grant any pension, no legal and effective trust was 
Bhagwati J. created, and the so-called trust must be held to be 

void." 
It further held that even if the ownership of the 

money had passed over to the trustees, still the further 
provision regarding the application of the money to 
the payment of pensions being entirely ineffective and 
void, the money cannot be said to have been expended 
for the purpose of the business, and that therefore was 
not an expenditure or an expenditure for the purposes 
of the business within the meaning of section 10(2)(xv) 
of the Act. This was also the only contention urged 
before us by Shri N. C. Chatterjee appearing on behalf 
of the appellant. 

Section 3 of the Indian Trusts Act (II of 1882) defines 
a trust as an obligation annexed to the ownership of 
property, and arising out of a confidence reposed in 
and accepted by the owner, or declared and accepted 
by him, for the benefit of another, or of another and 
the owner. The person for whose benefit the confidence 
is accepted is called the "beneficiary". Section 5 in so 
far as it is material for the purpose of this appeal says 
that no trust in relation to movable property is valid 
unless declared as aforesaid (i.e., by a non-testamentary 
instrument in writing signed by the author of the trust 
or the trustee and registered, or by the· will of the 
author of the trust or of the trustee) or unless the 
ownership of the property is transferred to the 
trustee. Section 6 of the Act provides that subject 
to the provisions of section 5, a trust is created 
when the author of the trust indicates with reasonable 
certainty by any words or acts .. · ................ (c) the 
beneficiary ............ The validity or otherwise of the 
trust in question has got to be determined with reference 
to the a,bove ~ecti9ns Qf the Iqdian '1.'rvst~ Act, 

t 

·' 

• 
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The deed of trust provided in clause 5 that the in- 1953 

come of the fund if sufficient and if the income of the All h ~ B . k 
fund shall not be sufficient then the capital of the a ~~. an 

fund shall be applied in paying or if insufficient in con- v. 

tributing towards the payment of such pensions and in Oo1nmissioner of 
!- such manner as the bank or such officers thereof as Income-tax, 

"' shall be duly authorised by the bank in that behalf West Bengal. 

shall direct to be paid out of the fund. Clause 7 stated Bhaywati J. 
that the fund was established for the benefit ofretiring 
employees on the European and Indian staff of the 
bank to whom pensions shall have been granted by the 
bank. Clause 8 provided that any officer on the Euro-
pean staff of the bank who had been in the service of 
the bank for at least twenty-five years and any officer 
or other employee on the Indian staff of the bank whu 
had been in the service of the bank for at least thirty 
years might apply to the bank for a pension, and that 
in special circumstances the bank might grant pensions 
to employees who had not completed the respective 
periods of service abovementioned. Clause 9 provided 
for the withdrawal, modification or determination by 
the bank of any pension payable thereunder when in 
its opinion the conduct of the recipient or the circum-
stances of the case justified it in so doing and the 
trustees were bound forthwith to act upon any direc-
tions of the bank or of any officers thereof duly autho-
rised by the bank in that behalf. Clause 11 invested 
the bank with discretion in fixing the amount of each 

.... pension and in making any modification therein but 
without prejudice to such discretion declared what 
were the pensions which it was contemplating would 
be payable to recipients qualified under the provisions 
of clause 8 of the deed. Clause 18 authorised the bank 
from time to time by instrument in writing under its 
common seal with the assent in writing of the trustees 
to alter all or any of the regulations contained in the 
deed for the time being relating to the fund and make 
new regulations to the exclusion of or in addition to all 
or any of the regulations for the time being relating to 
the fund and for the purposes of that clause all the 
provisions contained in the deed. were deemed to be 
the regulations in relation to the fund . 

• 
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1953 On a consideration of the provisions of the deed of 
w h-;;;;:, B k trust above set out it is clear that the bank or its 

' " ~td. an officers duly authorised in that behalf were constituted 
v. the sole authorities to determine what pensions and in 

OomiaiMioncr of what manner the same should be paid out of the income 
Ineome-tax, of the fund. The fund was declared to have been 

.IV"' Bengal. established for the benefit of the retiring employees to 
.Bhagwati J. whom pensions shall have been granted by the bank. 

Officers of the staff who were qualified under clause 8 
were declared entitled to apply to the bank for a pen­
sion. But there was nothing in the terms of the deed 
which-imposed any obligation on the bank or its officers 
duly authorised in that behalf to grant any pension to 
any such applicant. The. pension if granted could also 
be withdrawn, modified or determined under the direc­
tions of the bank or any officer of the bank duly autho­
rised in that behalf and such directions were binding 
on the trustees. The regulations in relation to the 
fund could also be altered and new regulations could be 
made to the exclusion of or in addition to all or any of 
the regulations contained in the deed of trust. It was 
open under the above provisions for the bank or its 
officers duly authorised in that behalf to grant no pen­
sion at all to any officer of the staff who made an appli­
cation to them for a pension and also to withdraw, 
modify or determine any pension payable to such 
officer if in their opinion the conduct. of the recipient 
or the circumstances of the case should justify them in 
so doing. The whole scheme of the deed invested the 
bank or its officers duly authorised in that behalf with 
the sole discretion of granting or of withdrawing, modi­
fying or determining the pension and it was not at all 
obligatory on them at any time to grant any pension 
or to continue the same for any period whatever. The 
beneficiaries therefore could not be said to have been 
indicated with reasonable certainty. What i$ more 
it could also be validly urged that there being no 
obligation imposed upon the trustees no trust in fac·t 
was.created, even though the moneys had been trans­
ferred to the trustees. 
· · Shri 'N.·C. Chatterjee· however urged that the power 
conferred upon the bank or its officers duly authorised 

( 

.. 
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in that behalf was a power in the nature of a trust, that 1953 

there was a general intention in favour of a class and a --
t . l · · · £ f ·- d" "d l f l Allahabad Bank par icu ar mtention m avour o m iv1 ua s o a c ass Ltd 

to be selected by them and even though the particular v." 
intention failed from the selection not being made the Cornrnissioner of 

court could carry into effect the general intention in Incorne-ta:x, 

favour of the class and that therefore the trust was West Bengal. 

valid. He relied in support of this contention on Brown 
Bh,agwati J. 

v. Higgs(') and Burrough v. Philcox(2
). The position 

in law as it emerges from these authorities is thus 
summarised by Lewin on Trusts, Fifteenth Edition, 
page 324 :-

"Powers, in the sense in which the term is commonly 
used, may be distributed into mere powers, and powers 
in the nature of a trust. The former are powers in the 
proper sense of the word-that is not imperative, but 
purely discretionary ; powers which the trustee cannot 
be compelled to execute, and which, on failure of the 
trustee, cannot be executed vicariously by the court. 
The latter, on the other hand, are not discretionary, 
but imperative, have all the nature and substance of a 
trust, and ought rather, as Lord Hardwicke observed, 
to be designated by the. name of trusts. ' It is per­
fectly clear,' ,said Lord Eldon, 'that where there is a 
mere power, and that power is not executed, the court 
cannot execute it. It is equally clear, that wherever 
a trust is created, and the execution of the trust fails 
by the death 9f the trustee or by accident, this court 
will execute the trust. But there are not only a mere 
trust and a mere power, but there is also known to this 
court a power which the party to whom it is given is in­
trusted with and required to execute; and with regard to 
that species of power, the court considers it as partaking 
so much of the nature and qualities of a trust, that if 
the person who has the duty imposed upon him does 
not discharge it, the court will, to a certain extent, 
discharge the duty in his room and place'. Thus, if 
there is a power to appoint among certain objects but 
no gift to those objects and no gift over in_ default of 
appointment, the court implies a trust for or gift to 

(r) 8 Ves. Junior _56r; 32 E.R. 473-. 
(z) 5 My!ne & Graig 72; 41 E.R. 299 • 
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those objects equally if the power be not exercised. 
But for the principle to operate there must be a clear 
indication that the settlor intended the power to be 
regarded in the nature of a trust." 

Com?ni"ioncr oJ This position however does not avail the appellant. 
Income·tax, As already stated there is no clear indication in the 
We8t Bengal. 

Bhagwati J. 

deed of trust that the bank intended the power to be 
regarded in the nature of a trust, inasmuch as there 
was no obligation imposed on the bank or its officers 
duly authorised in that behalf to grant any pension to 
any applicant. There was no duty to grant any pen­
sion at all and the pension, if granted, could be with­
drawn, modified or determined by the bank or its 
officers duly authorised in that behalf as therein men­
tioned. Under the circumstances it could not be said 
that there was a power in the nature of a trust which 
could be exercised. by the court if the donee of the 
power for some reason or other did not exercise the 
same. It will be appropriate at this stage to consider 
whether any beneficiary claiming to be entitled to a 
pension under the terms of the deed could approach 
the court for the enforcement of any provision pur­
porting to have been made for his benefit. Even though 
he may be qualified under clause 8 to apply for the 
grant of a pension he could not certainly enforce that 
provision because there was no obligation imposed at 
all on the bank or its officers duly authorised in that 
behalf to grant any pension to him and in the absence 
of any such obligation imposed upon anybody it 
would be futile to urge that a valid trust was created 
in the manner contended on behalf of the appellant. 

In our opinion therefore the High Court was right 
in the conclusion to which it came that there was . un­
certainty as regards the beneficiaries and there was an 
absence of any obligation to grant any pension with 
the result that· no legal and effective trust could be 
said to have· been created and further that the provision 
of Rs. 2,00,000 in the accounting year 1946-47 was not 
an expenditure or an e,xpenditure for the purposes of 
the business· within the meaning of section 10 (2) (xv) 
of the Indian Income-tax Act. 

f 
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In view of the above we do not think it necessary to 1953 

go into the interesting questions which were sought to All h bad 8 k 

be raised by the appellant, viz., what was the scope of a ~td. an 

the reference, and by the respondent, viz., whether the v. 

expenditure was a capital expenditure or revenue Commissioner of 

expenditure and if the latter whether the deduction Income-tax, 

could still not be allowed in view of the provisions of West Bengal. 

section 10 (4) (c) of the Act. Bhagwati J. 

The result therefore is that the appeal fails and must 
be dismissed with costs. 

Appeal dismissed. 
Agent for the appellant: P. K. Mukherjee. 
Agent for the respondent: G. H. Rajadhyaksha. 

COMMISSIONER OF INCOME-TAX, 
BOMBAY CITY 

v. 
THE CENTURY SPINNING AND 

MANUFACTURING CO. LTD. 

THE CENTURY SPINNING AND 
MANUFACTURING CO. LTD. 

v. 
COMMISSIONER OF INCOME-TAX, 

BOMBAY CITY. 
[PATANJALI SASTRI c. J., s. R. DAS, VIVIAN BOSE, 

GHULAM HASAN and BHAGWATI JJ.] 

Business Profits Tax Act (XXI of 1947), Sch. II, rr. 2 and 3 
-Deterrnination of capital of company-Inclusion of 'reserves'­
Acci1m11lated profit carried over to next yenr without declaring it ns 
reserve-Whethei· 'reserve'-Indian Oomprmies Act (VII of 1913), 
ss. 131-A, 132, Sch. I, Table A, Reg. 99. 

The balance sheet of a company for the calendar year 1945 
showed a profit of Rs. 90,44,677, subject to the provision for 
depreciation and taxation, and, a!ter giving credit to these items - ' . . - . . . . '·-· 

1953 

Oct. 8. 


